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JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 
Twenty-third Report - “Issues of Concern raised by the Committee between 1 May 2006 and 30 April 2007 

with respect to Local Laws” 

DR G.G. JACOBS (Roe) [10.25 am]:  I present for tabling the twenty-third report of the Joint Standing 
Committee on Delegated Legislation, entitled “Issues of Concern raised by the Committee between 1 May 2006 
and 30 April 2007 with respect to Local Laws”. 

[See paper 2789.] 

Dr G.G. JACOBS:  I have been a member of the Joint Standing Committee on Delegated Legislation for nearly 
two and a half years since coming to Parliament.  The reason I am presenting this report and not the chairman is 
that the member for Southern River is in hospital.  He is recuperating well but will possibly not be in Parliament 
this week or next week.  We wish him all the best in his recovery.   

This report is not only a summary of the work pertaining to local government issues, but also a bit of a survey 
and even an audit of our work over the past 12 months or so.  Essentially, the nub of this committee’s task is to 
review how laws are applied, whether they are reflective of legislation, particularly the legislation relating to 
local laws, and how they are reflected by the Local Government Act 1995, the Interpretation Act 1984 and other 
legislation that can impact on the issue; for instance, the issues of responsibility for acts of minors under the City 
of Fremantle Parking Local Law 2006.  That law says that a person shall not permit, cause to permit or neglect to 
prevent a minor of whom they are a parent, guardian or at the relevant time having the charge, control or welfare 
of such a minor to do certain things.  The local law says something about that, but so do other laws, particularly 
the Criminal Code and the Young Offenders Act.  The report relates to how those laws work and what they have 
to say about the issue that comes before local government and therefore comes before us.   

We are not ogres; we work in partnership with local governments in these matters.  We work with them to make 
better local laws that reflect the legislation.  This is not an easy job.  Although I am a non-legal person, I 
recognise the absolute minefield of interpretation of whether the laws truly reflect what I have been talking 
about.  Fortunately, we have a very good legal team that gives us advice.  It does an enormous amount of work.  
It was very evident yesterday when we had our meeting how much work actually goes into exploring these 
issues and these laws that have implications in many other places and in many other areas legally.  We must 
make local laws work and ensure that they reflect legislation, whether that legislation be the Local Government 
Act, the Interpretation Act or any other relevant acts.  I have given an example of the offence of minors.  How do 
we make laws in that regard better, because they involve issues of noncompliance, drafting style, conflict, the 
issuing of notices by local government and, importantly, retrospectivity and whether it should be allowed?  

One of the major initiatives that the Joint Standing Committee on Delegated Legislation was involved in during 
the thirty-sixth Parliament was the establishment of a working group that comprised representatives of local 
government and regional development, the Local Government Managers Australia, Western Australian Local 
Government Association and committee staff.  The participants of the establishment meeting included two 
members of the committee, Mr Paul Andrews, MLA, and Hon Ray Halligan, MLC, who were accompanied by 
three committee staff and a representative from the Department of Health, which monitors and vets proposed 
health local laws.  So as to improve the dissemination of the previously informal information reports that were 
prepared by the committee for the working group to identify and discuss issues of concern, the committee has, 
since 2003, tabled these information reports in both the Legislative Council and the Legislative Assembly.  
Whereas those information reports were previously confidential to the working group participants, the tabled 
information reports are now publicly available on the Internet at www.parliament.wa.gov.au to inform people of 
what we are doing.   

I touched on an audit and a survey.  I now refer to the practice of the committee which, as stated in the report, is 
to -  

Obtain undertakings from the responsible Minister, Department or local government to amend or 
repeal instruments with which the Committee has raised a concern.  When such undertakings are given, 
the Committee usually does not proceed with any motion to disallow that may have been tabled.  Should 
the Committee wish to proceed, it does so by reporting to the Parliament, recommending the 
disallowance of instruments in the Legislative Council.  The Committee only recommends disallowance 
as a last resort.  

I stress that last sentence.  I refer to the committee’s audit role.  Between December 2006 and February 2007, 
committee staff conducted a review of compliance with undertakings provided by local governments to repeal or 
amend local laws found to offend the committee’s terms of reference.  That review revealed that only 60 per cent 
of undertakings provided prior to 4 December 2004 had been complied with, with 36 undertakings provided 
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prior to that date remaining outstanding.  Of the undertakings that had been complied with, 11 had taken in 
excess of two years and 20 fell within the one to two year time period.  The issue of noncompliance with the 
local law-making procedure was highlighted in the committee’s last report, which related to the time between 
May 2005 and April 2006.  The committee observed that section 3.12 of the Local Government Act 1995, which 
I have mentioned previously, governs the procedure for the making of all local laws, including local laws that 
amend or repeal other local laws regardless of the empowering act.  Problems continued to arise during the 
period covered by the report, of which I will provide a few examples.   

The first is the Health Act 1911 and the 2006 fees and charges for the Town of Mosman Park.  The committee 
considered this local law at its meetings on 23 and 30 August 2006, when it noted that the Government Gazette 
title for the instrument was the “Health Act 1911 Town of Mosman Park Fees and Charges 2006”.  However, the 
explanatory memorandum referred to the local law as “these amendments” and advised that the title of the local 
law was the Town of Mosman Park Health (Eating Houses) Local Laws 2000.  The committee wrote to the town 
seeking clarification as to whether the local law reflected a resolution of the council or whether it was an 
amendment of the Town of Mosman Park Health (Eating Houses) Local Laws 2000.  I will not go through the 
full transcript because members can read it.  The committee wrote to the town confirming that failure to comply 
with procedural requirements would render that local law invalid.  

I talked about partnership and the drafting style in local laws.  It is not easy for local government or for the 
committee.  However, with the help of our legal advisers and in partnership with local government shires and 
councils, we can get through these issues to produce better laws for the people of Western Australia.  The 
committee noted a practice of quoting the text of sections of relevant legislation - for example, the Road Traffic 
Code 2000 - and local government codes in a gazetted local law and either incorporating that text as part of the 
substantive law or using it as a footnote.  The committee is concerned that this practice can lead to confusion and 
that it is invalid where the text incorporated as part of the local law and is subsequently amended in the original 
legislation.   

There are concerns about the issuing of notices.  The committee has a long-standing concern with local 
governments assuming a right to issue notices in respect of activities on private land beyond the rights conferred 
in the Local Government Act 1995.  There was a concern with the City of Armadale’s, Environment, Animals 
and Nuisance Amendment Local Laws 2006 as they related to dangerous excavations.  The committee requested 
an undertaking from the City of Armadale - members can read this in the report - to repeal division 4 and to not 
enforce these laws in the interim.   

I turn to the common issue of retrospectivity.   

Ms J.A. Radisich:  Member for Roe, when you say retrospectivity, is that a prospectivity that applies to 
something in the past? 

Dr G.G. JACOBS:  The member for Swan Hills and I attended a meeting yesterday -  

Ms J.A. Radisich:  Which was confidential!   

Dr G.G. JACOBS:  It was a confidential meeting.  A classic quote was made at the meeting about 
“retrospectivity” meaning a prospective assessment of past events.  We were amused by some of the legalese.  It 
may be easier for the member for Swan Hills, because she has a legal background.  However, for a mere mortal 
like me -  

Mr J.C. Kobelke:  Or worse - a medico!  

Dr G.G. JACOBS:  I will not be offended by that comment.   

Dr J.M. Edwards:  Member for Roe, do you use a retrospectoscope? 

Dr G.G. JACOBS:  In the medical profession, a retrospectoscope is a very good instrument to have in one’s 
medical practice.  It allows us to look back on events and say, “Oh, well.  I probably should have done that and, 
knowing what I do now, I would not have done that.”  I am sure that all members have experienced that in all 
facets of their lives. 

The ACTING SPEAKER (Mr M.J. Cowper):  It gives the member great insight, does it? 

Dr G.G. JACOBS:  It does, absolutely.  The committee noted that the rule at common law is that a statute ought 
not to be given a retrospective operation as a general rule when to do so would affect an existing right or 
obligation.  There is a little rider to that rule; that is, unless the language of the statute expressly or by necessary 
implication requires such construction.  The committee is of the view that the consideration of retrospectivity is 
not generally accepted and that a statute ought not to be given a retrospective operation.  There are issues before 
us to which the member for Swan Hills briefly alluded. 



Extract from Hansard 
[ASSEMBLY - Thursday, 14 June 2007] 

 p3109b-3112a 
Dr Graham Jacobs; Acting Speaker; Ms Jaye Radisich 

 [3] 

The other retrospective issue was the City of Subiaco Eating-House Local Law.  The council repealed a law 
retrospectively and then had to reintroduce it - that is, repeal the repeal - and terminate the law from a specific 
date rather than from a previous date.  There are some issues with parking local laws, which come before us very 
often, and the powers of local governments in administering parking local laws. 

I have touched on the responsibility for acts of minors and the issue of behaviour. 

Clause 30(5) of the City of Fremantle Parking Local Law 2006 states -  

A person shall not drive a vehicle in a parking station so as to cause any person present in or near the 
parking station apprehension of danger to such driver, such person present, or any other person, or 
apprehension of danger or injury to any property. 

The committee noted that the general formulation of such a prohibition in criminal laws was that a person must 
not, first, cause actual danger or, secondly, threaten danger so as to cause a genuine and reasonably based 
apprehension that danger will eventuate.  The committee’s view is that a mere apprehension of danger was too 
subjective and too vague to form a basis for a legal obligation and, for that reason, such a law was not authorised 
or contemplated by the Local Government Act.  Again, the committee was trying to make the law effective, 
useful and fair and to make it reflect legislation. 

Another example I will give in the time that I have left is the conflict between the local law and the regulation 
for a penalty for parking in a disabled parking bay.  As the shadow Minister for Disability Services, I know that 
this local law has a fine of $5 000 for a breach of that provision.  However, the Local Government (Parking for 
Disabled Persons) Regulations provide that the penalty should be $1 000.  The local law was inoperable to the 
extent that it was inconsistent with the regulations for parking for disabled people. 

The last matter the committee dealt with was the Local Government (Official Conduct) Amendment Bill, and the 
committee is working through that at present.  In the committee’s report on the City of Perth’s code of conduct 
local law, the committee recommended that the government enact a uniform code of conduct by regulation.  It 
was anticipated that this would specify which ethical conduct issues were to have legal enforceability and 
consequences and which were to be dealt with administratively.  The committee looks forward to the gazettal of 
the regulations pursuant to the amendment act and to working through those issues. 

In conclusion, the committee’s report is intended as a means of assistance and guidance to local governments in 
formulating their local laws.  The committee acknowledges the assistance that it receives from the Department of 
Local Government and Regional Development, the Department of Health and the various local governments in 
resolving the issues that arise from time to time and it looks forward to its continuation throughout 2007. 
I acknowledge the other members of the committee.  I believe that the member for Swan Hills may make some 
comments when I have finished.  I acknowledge Hon Ray Halligan, Hon Vince Catania, Hon Shelley Archer 
until 20 March this year, Mr Tony Simpson and Hon Barbara Scott.  I also thank the staff who covered the 
period of this report: Kerry-Jayne Braat, who has now moved on but we thank her for her work over the years 
and particularly in this past year; Susan O’Brien, the advisory officer legal, who has done an incredible amount 
of work for us; Anne Turner, the advisory officer legal; and Felicity Mackie.  I thank members for the privilege 
of presenting this report to Parliament. 
MS J.A. RADISICH (Swan Hills) [10.45 am]:  I cannot let the opportunity pass to speak on the twenty-third 
report of the Joint Standing Committee on Delegated Legislation into the issues of concern raised by the 
committee between 1 May 2006 and 30 April 2007 with respect to local laws.  The main reason that I want to 
contribute is to thank the member for Roe for taking up the mantle in the absence of our chairman, the member 
for Southern River, and for his very, very comprehensive delivery of the analysis of the report that was tabled 
today.  I want to mention only a couple of matters and I will attempt to take up approximately one-tenth of the 
time taken by the member for Roe in view of the fact that other committee reports are to be tabled today, 
including one of my own. 
The working group that was established by the Joint Standing Committee on Delegated Legislation is 
particularly important because the committee feels that its function is to not only assess all the subsidiary 
legislation that comes before it, but also provide some type of educative role for stakeholders, particularly local 
governments and departments, to ensure that the regulations presented that attach to legislation passed through 
this and the other place are the best that they can be.  Over the years we have identified a number of problems 
with the delegated legislation that has come before us.  We thought - this happened as from last year - that a 
working group, with the participation of stakeholders, would ensure that departments learnt from the mistakes of 
the past and learnt the process for developing regulations by local governments in particular and their application 
of model regulations, leading to a more efficient process.  That working group conducts that function, which is 
great. 
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The only other matter I want to note is the relatively strong rate of follow-up and implementation of the 
undertakings that are made to the committee.  We do not enforce these undertakings as such, but we do take the 
initiative and the liberty of keeping a record of the undertakings made to us by departments and local 
governments.  It is interesting that, when we then analyse the follow-up on those commitments, we find that a 
good proportion of them are followed up, and are followed up in a reasonable time frame.  That is a credit to 
those departments and local governments that make those undertakings.  I hope that they can expedite that 
process a little more so that the follow-up happens with the utmost efficiency, which of course would benefit 
taxpayers and ratepayers. 
 


